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The Marriage Equality Act in New
York1 applies to all taxes administered
by the New York State Tax Department.
While same sex couples rejoice over this
legislation, tax practitioners now must
evaluate how to handle the various
issues raised. This article addresses,
with respect to same sex marriages, the
filing status for personal income tax and
estate tax at the state and fed-
eral levels, as well as possible
additional exposure to NYS
collection action and NYS resi-
dency audits.

Personal Income Tax
Same-sex married couples

must file New York State
income tax returns using a
married filing status, either
married filing jointly or mar-
ried filing separately, even
though for federal purposes,
the married filing status for
same-sex couples is not recognized. For
taxpayers who use the calendar year as
their tax year, the first tax year impli-
cated by the new law is the 2011 tax
year; the new law is not retroactive. New
York State applies a “snapshot” rule:
Same sex married couples who are mar-
ried on the last day of the 2011 tax year,

for example, must file in New York State
as married; marital status before or after
the last day of the tax year is irrelevant.

The New York individual income tax
return requires various figures reported
on the federal return (e.g. federal
income, deductions, and credits) to com-
pute the state income tax. Same sex cou-
ples, however, cannot file federal income

tax returns as married be -
cause the Defense of Marriage
Act2 prohibits such action. As
a result, same sex couples
must prepare two sets of fed-
eral returns:

• Filing status as single or
head of household, one for
each spouse. These federal
returns are actually filed with
the IRS; and

• Filing status as married
filing jointly (one return) or
married filing separately (two
returns, one for each spouse).

These “dummy” federal returns are pre-
pared only for purposes of computing the
New York income tax; they are not filed.

Estate Tax
Similar to the approach for income

tax, the taxable estate of a deceased
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The United States Congress recently
repealed 10 USC § 654 popularly known
as “Don’t Ask, Don’t Tell.” Since the origin
of the Continental Army, homosexuality
has been viewed as grounds for discharge.
Lieutenant Gotthold Enslin discharged in
1778 was the first soldier so discharged.
While routinely discharging servicemem-
bers for homosexuality, the
Department of Defense did not
make it official policy until
1982 when it issued Depart -
ment of Defense Directive
1332.14. The passage of Don’t
Ask, Don’t Tell (DADT) in 1993
changed the outright prohibi-
tion from denying the right to
serve in the military based
solely on sexual preference, to
denial if the service-member
had committed or would com-
mit a homosexual act. Thus, we
won’t ask and you won’t tell.
This placed homosexual service-members
in an awkward position, where as long as
they promised to be celibate they could
serve.

On December 22, 2010, Public Law
111-321 repealed 10 USC § 654. Now,
matters of sexual orientation are a per-
sonal and private matter. The military is
still in the process of implementing the
new statute, but in the interim all dis-
charge actions based upon homosexuali-
ty have been suspended.

This trend toward greater acceptance
of homosexuals and the recognition that
this segment of the population has been
discriminated against has also manifest-
ed itself in the area of matrimonial and
family law. New York has recognized by
statue the right of homosexuals to civilly
marry. 

This has implications under the repeal
of DADT. Now, service-members can
legally marry and not be discharged from
the military. Unfortunately, homosexual
service-members will continue to be
treated as second class citizens. The mil-
itary provides generous support packages
and benefits to married service-members

and their spouses. These bene-
fits will be denied to homosex-
uals. Under the Defense of
Marriage Act, specifically 1
USC § 7, “the word ‘marriage’
means only a legal union
between one man and one
woman as husband and wife,
and the word ‘spouse’ refers
only to a person of the opposite
sex who is a husband or a
wife.” The practical effect is
that a homosexual spouse will
not be allowed to get a military
identification card, access to

medical benefits, and not be allowed to
shop at the commissary or Post Ex -
change. Further, the service-member
who receives a housing allowance will not
receive the higher rate given to married
members. 

Further, if the homosexual couple has
a child, that child will receive the bene-
fits and then the service-member will
receive higher housing allowance.
Unless and until DOMA is repealed,
honorable service-members will still be
denied equal rights.

Gary Port, the Democratic Candidate for
Hempstead Town Supervisor, is a partner with
Port and Sava, concentrating in Matrimonial
law. He is a lieutenant colonel in the Army
Reserves, and serves as the legal advisor to
the commanding general of the 78th Division
at Fort Dix.
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Analysis
1. The Honorable Jose A.Cabranes
In his Opinion, Judge Cabraneswas persuaded by the decisions andreasoning of the Sixth and SeventhCircuits, which have held that deci-sions on Rule 11 motions are disposi-tive of a claim and are therefore notproperly resolved by an order of amagistrate judge.12

In reaching his conclusion, JudgeCabranes reasoned first that a Rule 11motion for sanctions, which gives riseto proceedings separate and distinctfrom the underlying actions andinvolves parties distinct from those inthe underlying action, is the function-al equivalent of an independentclaim.13 As such, when a court deter-mines whether a monetary award isappropriate, the “claim” has been dis-posed of and nothing but the entry of ajudgment, or its functional equivalent,remains.14 Second, Judge Cabranesreasoned that a narrow statutoryexception – allowing magistratejudges to summarily punish acts ofcriminal conduct that occur in themagistrate’s presence – to the generalprinciple that magistrate judges maynot dispose of claims when acting byreferral already exists and there wasno basis to expand this exception byjudicial action.15
Judge Cabranes concluded accord-ingly that a magistrate judge isauthorized by law only to recommend,not impose, sanctions absent the con-sent of the parties.16

2. The Honorable Pierre LevalJudge Leval found that the Actempowers magistrate judges to hearand determine a wide range of mat-ters, save for those matters expresslyexcepted within the Act.17 Moreover,Judge Leval relied upon the amend-ments to the Act made by Congress in2000, which further vested magistratejudges with a range of contempt pow-ers.18 Judge Leval viewed this asindicative of the fact that Congressintended to allow magistrate judges

the power to impose monetary sanc-tions and concluded that all indica-tions “very strongly support” the con-clusion that the Act empowers magis-trate judges to impose sanctions,except in the form of sanctions thatdispose of a claim or defense.19While Judge Leval agreed withJudge Cabranes that sanctions thatare case dispositive require de novoreview, he stated that a Rule 11 sanc-tion does not dismiss a suit or preventa claim or defense from beingadvanced.20 As such, Judge Leval con-cluded that a magistrate judge isauthorized by law to impose by way ofOrder, Rule 11 sanctions without theconsent of the parties.213. The Honorable Chief JudgeDennis Jacobs
Chief Judge Jacobs declined to jointhe opinion of either Judge Cabranesor Judge Leval and instead stated thatthe issue – whether magistrate judgeshave the authority to order Rule 11sanctions themselves, or only to makea recommendation of Rule 11 sanc-tions to the district court – is an issuethat divides the district courts withinthe Second Circuit and the CircuitCourts themselves.22 Chief JudgeJacobs went on to state that he woulddefer the issue to Congress.23

Significance
It follows from the Second Circuit’sdecision in Kiobel that there is nobinding precedent in the SecondCircuit as to whether a MagistrateJudge has the power under the Act toimpose sanctions. Consequently, untilsuch time as Congress or the UnitedStates Supreme Court addresses thisissue or resolves the Act’s inherentambiguity, the analysis of JudgesCabranes and Leval – albeit dicta –provides a roadmap for practitioners,and judges alike, on each side of thisissue.

Kathryn C. Cole, a former clerk to theHonorable Richard C. Wesley of the SecondCircuit Court of Appeals, is a commercial lit-igation associate at Farrell Fritz, P.C.
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In our federal court system, magis-

trate judges play a critical role in the

administration of justice.  The Federal

Magistrate Judge Act (“Act”), 28 U.S.C.

§ 636, authorizes magistrate judges to: 

[H]ear and determine any pretrial

matter pending before the court,

except a motion for injunctive relief,

for judgment on the plead-

ings, for summary judg-

ment, to dismiss or quash

an indictment or informa-

tion made by the defendant,

to suppress evidence in a

criminal case, to dismiss or

to permit maintenance of a

class action, to dismiss for

failure to state a claim upon

which relief can be granted,

and to involuntarily dismiss

an action.1

On occasion, lapses during

the pre-trial phase have led

to the imposition of sanctions by mag-

istrate judges under Federal Rule of

Civil Procedure 11.2

Recently, the United States Court

of Appeals for the Second Circuit pub-

lished a decision that addressed,

among other things, whether magis-

trate judges have the authority to

issue Rule 11 sanctions themselves, or,

instead, are authorized only to make a

recommendation to the District Court

Judge for the imposition of Rule 11

sanctions.3 This decision is an impor-

tant one for federal court practition-

ers, as it addresses an issue that

divides both the federal courts within

the Second Circuit as well as the

Circuit Courts themselves. 

Factual & Procedural Background

A putative class action was brought

in the Southern District of New York

pursuant to the Alien Tort Statute, 28

U.S.C. § 1350, arising out of defen-

dants involvement in oil exploration

and development in Nigeria.4 Chief

Judge Kimba Wood referred plaintiffs’

Rule 23(c) motion for class certifica-

tion to Magistrate Judge Henry B.

Pitman for a report and recommenda-

tion.  On March 31, 2004, Magistrate

Judge Pitman recommended that the

District Court deny plaintiffs’

motion.5

Plaintiffs objected to

Magistrate Pitman’s Report

and Recommendation, and

defendants filed an

Opposition to those objec-

tions. In the Opposition,

defendants’ attorneys stated:

(1) “Now we have learned

that seven of [plaintiffs’]

identified witnesses are

being paid for their testimo-

ny;” (2) “[T]here can be no

doubt that the witnesses are

giving testimony that [plain-

tiffs’] counsel knows to be

false;” and (3) “[W]e know that

between February 29, 2004 and April

2, 2004, [plaintiffs’ counsel] wired

$15,195 to the Benin Republic for the

benefit of the witnesses.”6 On the

basis of these statements, plaintiffs

moved for an order imposing Rule 11

sanctions on the ground that these

statements had no evidentiary sup-

port. Defendants’ attorneys opposed

the motion, arguing that that the

statements were supported by record

evidence.7

In an “Opinion and Order” dated

September 29, 2006, Magistrate

Judge Pitman denied plaintiffs’

motion with respect to the first state-

ment, but granted the motion with

respect to defendant’s second and

third statements.8 For the second

statement, Magistrate Judge Pitman

imposed a $5,000 sanction on each

attorney who signed the filing.

Magistrate Pitman declined to

impose sanctions for making the

third statement because “[a]lthough

defendants’ counsel overstated the

amount of money sent to benefit the

[w]itnesses, the amount of the over-

statement was small…and did not

materially change the nature of the

statement.”9 Magistrate Judge Pitman

did, however, award plaintiffs one-

third of their attorneys’ fees arising

from their partially successful Rule

11 motion.10

Defendants’ attorneys appealed

Magistrate Judge Pitman’s “Opinion

and Order” to the District Court.

Applying a deferential “clearly erro-

neous or contrary to law” standard of

review under 28 U.S.C. § 636(b)(1)(A),

Chief Judge Wood affirmed Magistrate

Judge Pitman’s Order. 

Defendants’ attorneys thereafter

appealed Chief Judge Woods’ Order

on two grounds: (1) Magistrate Judge

Pitman was not authorized to issue a

dispositive decision, such as an Order

imposing Rule 11 sanctions, absent

the consent of the parties; and (2) the

imposition of Rule 11 sanctions on

the basis of the statements identified

by plaintiffs could not be sustained

because of the record evidence sup-

porting those statements.11 The

Second Circuit reversed Chief Judge

Wood’s Order solely upon the second

ground. The Panel, however, chose

not to ignore the now-mooted first

ground for appeal but instead pub-

lished their conflicting views. The

Second Circuit’s analysis of the moot-

ed issue – whether magistrate judges,

when acting pursuant to a district

court’s reference, are authorized to

issue orders, or only make recommen-

dations to district judges on whether

Rule 11 sanctions should be imposed

– provides persuasive guidance for

practitioners on each side of this

issue until such time as Congress or

the United States Supreme Court

addresses the matter.
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Debt should never be the 
sole reason behind treatment of 

an employee or applicant 
The ongoing economic crisis has caused a

significant increase in the number of indi-

viduals who are filing for bankruptcy on

Long Island, throughout New York, and

across the nation. More and more people, in

a final effort to escape crushing debt, have

sought to obtain a financial “fresh start” by

availing themselves of the protections of the

Bankruptcy Code to stop creditors from

attaching their assets or foreclosing on their

property.  Since individuals who seek bankruptcy

protection are already financially burdened,

the Bankruptcy Code bars employers from

taking certain actions against bankrupt employees

and job applicants which may be detrimental to their

“fresh start.”In particular, Section 525 of the

Bankruptcy Code, 11 U.S.C. § 525, protects

persons who have sought bankruptcy protec-

tion from being terminated by their employ-

er or otherwise discriminated against in

respect to their employment. An employer

may not terminate the employment of, or

discriminate with respect to employment

against, an individual solely because that

individual: (1) is or has been a debtor; (2) has

been insolvent; or (3) has not paid a debt

that is dischargeable in bankruptcy.  

Employers must be cognizant that they do not vio-

late Section 525 as to employees and, perhaps, job

applicants who have filed for bankruptcy protection

or who indicate that they intend to file.  

Employees Who Have Declared Bankruptcy

Section 525 is implicated in a variety of circum-

stances. Suppose, for instance, that the

President of a company learns that an

accountant employed by the company has

filed for bankruptcy protection. The

President may experience some trepidation

in allowing that individual to have contin-

ued access to corporate records and funds.

However, under Section 525 the company

would be precluded from demoting or termi-

nating the debtor solely on account of his or

her bankruptcy.  For example, in In re Hicks 65 B.R. 980

(Bankr. W.D.Ark. 1986), the court relied on

Section 525 in holding that a bank discrimi-

nated against a bank teller by transferring her to a

position having no customer contact after the teller

filed for bankruptcy under Chapter 7. The

bank attempted to justify the transfer of the

bankrupt teller into a bookkeeper position

by arguing that the reassignment did not

involve any decrease in compensation and

that it was made: (1) to prevent the “embar-

rassment” of the teller; (2) to prevent any

harm to customer relations and public confi-

dence; and (3) because the bank could not

bond a teller with financial difficulties. The

court ruled in favor of the teller, and found

that the discrimination prohibition of

Section 525 is violated “when the

Bankruptcy law vs. employment discrimination
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spouse from a same sex marriage in New
York must be computed as if the spouse
were married for federal estate purposes.
In other words, a “dummy” Form 706
must be prepared to compute the New
York taxable estate of the deceased
same-sex spouse. This Form 706 is in
addition to the Form 706 that is filed, if
required, that treats the same-sex
spouse as single or head of household.

One should note that several items
may be included in the deceased same
sex spouse’s “dummy” Form 706 but not
in the filed Form 706, such as the mari-
tal deduction, Q-TIP property, qualified
joint interests, and gifts to third parties.
Keep in mind that for the 2011 tax year,
New York requires an estate tax return
only if the decedent’s taxable estate
exceeds $1 million, and the IRS requires
an estate tax return only if decedent’s
taxable estate exceeds $5 million.

New York State Tax Liabilities
Married taxpayers filing a joint

income tax return are jointly and sever-
ally liable for any tax liability arising
from that tax year. In New York, same
sex couples may now file joint NYS
income tax returns. Inevitably, due to
either insufficient tax payments during
the year or an examination resulting in a
deficiency, some same sex couples will
face NYS collection action on their joint
tax liabilities.

There are various avenues available
for collection relief from NYS tax liabili-
ties, such as an Installment Payment
Agreement or an Offer in Compromise.
For joint tax liabilities of same sex cou-
ples, NYS will require detailed financial
information of both spouses, even if the
liability arose from income or deductions

relating to only one spouse. This infor-
mation is provided to NYS on DTF-5,
Statement of Financial Condition and
Information. The DTF-5 requires disclo-
sure of each spouse’s assets, liabilities,
income, and expenses. If each same sex
spouse instead files separately, however,
NYS may not require the non-liable
spouse’s financial information for pur-
poses of setting up an Installment
Payment Agreement. Is the same true
for Offers in Compromise?

Under a new law, eligibility to partici-
pate in the Offer in Compromise program
has been expanded to include individual
taxpayers who demonstrate that collec-
tion in full of a NYS tax liability will cause
the taxpayer “undue economic hardship.”
As of the writing of this article, the
Commissioner of Taxation and Finance is
developing regulations to define “undue
economic hardship.” Ac cordingly, it is
unclear whether NYS will require disclo-
sure of the non-liable spouse’s financial
information as part of the Offer submis-
sion. Because of this possibility, for same
sex couples as with different sex couples,
unmarried taxpayers with NYS liabilities
contemplating marriage should consider

submitting an Offer, if one seems feasible,
before getting married.

For federal liabilities, it is unclear
whether the analysis for collection alter-
natives will change by the passage of the
Marriage Equality Act; what is clear is
that same-sex couples cannot be assess -
ed for joint federal tax liabilities. For IRS
Installment Agreement and Offer in
Compromise purposes, it remains to be
seen whether the IRS will view a non-
liable same sex spouse on equal footing
with a mere roommate.

Residency Considerations
New York State conducts audits of

taxpayers to determine residency status
in order to be certain that a person claim-
ing to be a nonresident of the state is pay-
ing the appropriate tax. Nonresi dents
generally pay tax to the State on income
earned in New York, for example, but a
New York City resident should pay NYS
and NYC tax on the resident’s worldwide
income. A comprehensive discussion
about residency in New York is beyond
the scope of this article. Nevertheless, a
brief overview of possible residency
issues arising from the Marriage
Equality Act makes it clear that practi-
tioners should be mindful of the various
implications when advising clients.

Same sex married couples filing as
married in New York may be on the
State’s radar for residency audits, partic-
ularly if one spouse with significant out-
of-state source income files as a nonresi-
dent and the other spouse files as a resi-
dent. A taxpayer is considered a NYS
resident if deemed (a) a statutory resi-
dent or (b) domiciled in New York. Under
either test, a change in filing status from
single to married may subject the tax-
payer to residency scrutiny.

A taxpayer is a statutory resident if
he (1) maintains a permanent place of
abode in NY and (2) spends more than

183 days in NY. Suppose a same sex
spouse with substantial intangible
income lives in New Jersey, works full-
time in New York, and marries a tax-
payer who is a statutory resident and
maintains an apartment in New York.
Prior to the marriage, he might be a non-
resident, taxed only on his New York
income. After the marriage, however,
NYS may take the position that the New
York dwelling is a permanent place of
abode for both spouses. The result could
be that both spouses are found to be
statutory residents and thus the couple
would be subject to NYS and NYC tax on
their worldwide income.

The domicile test is based on five pri-
mary factors and numerous other fac-
tors, and looks to determine where the
taxpayer’s true home lies. One of the five
primary domicile factors is Family
Connections. A taxpayer claiming a
change in domicile to somewhere outside
New York State may have a more diffi-
cult time meeting the burden of proof for
the domicile change if the taxpayer’s
same-sex spouse lives in New York.

Conclusion
In the context of personal income tax,

estate and gift tax, NYS tax collections,
and NYS and NYC residency, it is evi-
dent that there are many implications
resulting from the enactment of the
Marriage Equality Act. Careful analysis
of the particular facts and circumstances
for each same sex couple is required as
we embark upon the application of the
new law.

Brad Polizzano, Esq. is an associate at the law
firm Karen J. Tenenbaum, P.C., 225 Old
Country Road, Melville, NY 11747, (631) 465-
5000 and can be contacted at bpolizzano@
litaxattorney.com. 

1. N.Y. Domestic Relations Law § 10-a (McKinney
2011).

2. 1 U.S.C. § 7 (2006).
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